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DENI SE COTE, District Judge:

Thi s Opinion addresses the circunstances in which a directed
trustee of a 401(k) plan may be |iable under the Enpl oyee
Retirenent Incone Security Act of 1974, as anmended (“ERISA’), 29
US. C 8 1001 et seq., for its failure to refuse on its own
initiative to invest enployee funds in the conpany’s stock.
Because plaintiffs have not shown that the trustee had non-public
I nformati on regardi ng the conpany’s stock that would warrant the
trustee taking such an extraordinary action, and because the
plaintiffs have not shown that the unusual circunstances that
woul d otherwi se require that action existed, the trustee’s notion

for sunmary judgnent is granted.

BACKGROUND

Fol l owi ng the col |l apse of WorldCom Inc. (“WrldConi), this
consol i dated cl ass action was brought by Wrl dCom enpl oyees who
I nvested in Worl dCom stock through the Worl dCom 401(k) Sal ary
Savings Plan (the “Plan”).! Litigation in the aftermath of
Wor |l dComi s col | apse revol ves around accusations that the conpany
di ssem nated materially fal se and m sl eadi ng i nformati on about
the conpany’s financial health, using illegitimte accounting
techniques in order to hide expenses and inflate reported

earnings to neet increasingly unrealistic earnings projections.

" Litigation brought under the federal securities laws is
al so before this Court and has been consolidated under the
caption In re WrldCom Inc. Securities Litigation (“Securities

Litigation”).




On June 25, 2002, WorldComadmtted that it had inproperly
treated over $3.8 billion in ordinary costs as capita
expendi tures, and consequently would have to restate its
publicly-reported financial results for 2001 and the first
quarter of 2002. WrldComfiled for bankruptcy on July 21, 2002.
Crimnal and civil litigation proliferated, with guilty pleas by
Wor | dCom executives to violations of the securities |aws, state
governnment and congressional investigations, and nunerous
| awsui ts agai nst Worl dCom officers, directors, its auditor
underwiting syndicates, and principal outside analyst.?

The Judicial Panel on Multi-District Litigation has
transferred the civil litigation concerning WrldCom pending in
federal court to this Court. An Order of Septenber 18, 2002

consol i dated two actions brought pursuant to ERI SA under the

caption In re WorldCom Inc. ERISA Litigation (“ERI SA
Litigation”). Steven Vivien, Gail M Genier, and John T.

Al exander were appointed lead plaintiffs, and Keller Rohrback,

> Opinions issued in the Securities Litigation describe the
clainms of the parties, the history of the litigation, and certain
critical events in the history of WorldCom See, e.qg., Inre
WrldCom Inc. Sec. Litig., --- F. Supp. 2d ---, 2005 W 89395
(S.D.N Y. Jan. 18, 2005) (deciding sunmmary judgnment notion by
auditor); Inre WrldCom Inc. Sec. Litig., 346 F. Supp. 2d 628
(S.D.N. Y. 2004) (deciding sumary judgnent notion by
underwriters); Inre WrldCom Inc. Sec. Litig., 294 F. Supp. 2d
392 (S.D.N. Y. 2003) (deciding notions to dismss the consolidated
class action conplaint); Inre WrldCom Inc. Sec. Litig., 219
F.RD. 267 (S.D.NY. 2003) (certifying the consolidated cl ass
action); Inre WrldCom Inc. Sec. Litig., 294 F. Supp. 2d 431
(S.D.N. Y. 2003) (deciding a notion to dismss clains in an
i ndi vi dual action which had been consolidated for pre-trial
purposes with the Securities Litigation).
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L.L.P. was appointed as Lead Counsel for the ERISA Litigation by

Order dated Novenmber 18.

On Decenber 20, plaintiffs filed the Consolidated C ass
Action Conplaint, and | ater an Anmended C ass Action Conpl ai nt
(“Conplaint”). The Conplaint was brought on behal f of
participants in the Plan and certain predecessor plans of
conpani es that merged with Worl dCom for whose accounts the pl ans
hel d shares of WorldCom stock at any tinme from*“no | ater than”
Septenber 14, 1998 to the present. On June 17, 2003, the notions
to dismss filed against the Conplaint were granted in part. As
to Merrill Lynch Trust Conpany FSB (“Merrill Lynch”), the trustee
for the Plan, the Conplaint’s allegations were found to be
sufficient to plead a breach of Merrill Lynch’s fiduciary duty as

a trustee, but not to plead that it was a fiduciary because it

acted as an i nvestment advi sor. In re WrldCom Inc. ER SA
Litig., 263 F. Supp. 2d 745, 761-63 (S.D.N. Y. 2003).

On July 25 and Septenber 12, plaintiffs filed a second and
then a third amended consol i dated cl ass action conpl ai nt
(“Amended Conpl aint”) which added additional defendants and
reasserted clains against certain previously dism ssed
defendants. The Anended Conpl ai nt seeks recovery for Wrl dCom
enpl oyees who invested in WrldCom stock through the Plan and the
several predecessor plans that the Plan had absorbed and all eges
three clains pursuant to ERI SA 88 404(a)(1), 409, and 502(a)(2) &
(3), 29 U.S.C. 8§ 1104(a)(1), 1109, 1132(a)(2) & (3), for alleged

breaches of fiduciary duty. The Amended Conpl aint asserts that
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Bernard J. Ebbers (“Ebbers”), Scott D. Sullivan (“Sullivan”), and
Dennis W Sickle (“Sickle”) (collectively, the “Oficer

Def endants”); Dona MIler (“MIler”), Panela Titus (“Titus”), Ray
Helms (“Helns”), Stephanie Scott (“Scott”), and Sandra Faircloth
(“Faircloth”) (collectively, the “Enpl oyee Defendants”); Bert C.
Roberts, John W Sidgnore, Janes C. Allen, Judith Areen, Carl J.
Aycock, Max E. Bobbitt, Francesco Galesi, Stiles A Kellett, Jr.,
Gordon S. Macklin, Cifford L. Al exander, John A Porter, and
Lawrence C. Tucker (collectively, the “Director Defendants”); and
Merrill Lynch, breached the duty of prudence in ERI SA § 404(a) by
continuing to offer Worl dCom stock as an investnent alternative
wi thin the Plan when they knew or should have known that such an
I nvestment was inprudent. The Anended Conpl aint al so asserts

t hat Ebbers, Sullivan, and the Director Defendants failed to
nonitor the fiduciary performance by ERI SA plan fiduciaries

appoi nted by those directors. Finally, the Anended Conpl ai nt
clainms that Worl dCom Merrill Lynch, the O ficer Defendants, and
t he Enpl oyee Defendants failed to provide ERI SA plan participants
wi th conplete and accurate information regardi ng Wrl dCom st ock

Fact discovery in the Securities Litigation and the ERI SA

Litigation were coordi nated. Docunent discovery was
substantially conpleted in the Fall of 2003. Fact discovery in
the ERISA Litigation closed on July 23, 2004. Meanwhile, on

April 20, 2004, WorldCom energed from bankruptcy as M, Inc.
(“MC1 ).



An ERI SA class was certified under Rule 23(b)(1)(B), Fed. R
Cv. P., on Cctober 4, 2004. Inre WrldCom lInc. ERI SA

Litigation, No. 02 Civ. 4816 (DLC), 2004 W 2211664 (S.D.N.Y.

Cct. 4, 2004). The Opinion certifying the class resolved the
sole challenge to certification, rejecting Merrill Lynch's attack
on the definition of the class. |1d. at *3.

On June 30, 2004, the named plaintiffs in the ER SA
Litigation and all of the defendants except Merrill Lynch and
Sullivan (the “Settling Defendants” and “Non-Settling
Def endants,” respectively) as well as the issuers of certain
Wor I dCom i nsurance policies executed a Settlenment Agreenent that,
inter alia, established a settlenment fund of $47.15 million and
contai ned a bar order preventing the Non-Settling Defendants from
bringing clains for contribution and i ndemification against the
Settling Defendants while providing the Non-Settling Defendants a
right to a reduction in the anount of any judgnment entered
against them A fairness hearing was held on Cctober 15. The
Settl ement Agreenment was approved in an Opinion dated Cctober 18.

In re WorldCom Inc. ERISA Litigation, No. 02 Gv. 4816 (DLC

2004 W 2338151 (S.D.N. Y. Cct. 18, 2004). The trial of the ERI SA
clai magainst Merrill Lynch is scheduled to begin on May 2, 2005.

The conpeting summary judgnent notions address, inter alia,

the follow ng argunents by the parties. The plaintiffs contend
that Merrill Lynch violated the fiduciary duty of prudence
contained in Section 404(a) of ERISA, 29 U S.C. 8§ 1104(a). They

seek to prove that Merrill Lynch was not a directed trustee, but
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owed a general duty of prudence with respect to Plan investnents.
In the alternative, they contend that as a directed trustee,
Merrill Lynch breached its nore limted fiduciary duty when it
fail ed, based on publicly available information about Wrl dCom s
financial difficulties, and its inti mte know edge of Wbrl dComi s
adm nistration of the Plan, to suspend the acquisition of

Wor | dCom comon stock through the Plan by at | east March 13,
2002, and failed to begin a liquidation of WrldCom holdings in
the Plan by April 24, 2002.

Merrill Lynch argues that it was only a directed trustee,
and as such, that it owed no fiduciary duty of prudence with
respect to Plan investnents. It posits that a directed trustee
only has statutory duties and nust always follow the investnent
I nstructions of plan participants and the adm ni strator, except
for limted circunstances not at issue here.

The followi ng facts are undi sputed or as shown by the
plaintiffs unless otherwi se noted. Follow ng a description of
the relevant provisions in the Plan and the Agreenent, this
Qpi ni on describes the individuals at WrldCom and Merrill Lynch
who hel d inportant responsibilities with respect to the Plan, and
how Merrill Lynch executed its role on a day-to-day basis. This
Opinion then details the public information about Wrl dCom t hat

acconpanied its rise and fall during the C ass Period.



The Pl an

As noted, this action is brought by and on behal f of
participants in the Plan.® Beginning in 2000, the Plan absorbed
several predecessor plans, including the MCI Plan, the |1DB
Communi cations Group, Inc. 401(k) Savings and Retirenent Pl an,
the Western Union International, Inc. 401(k) Plan for
Col | ectively Bargai ned Enpl oyees, and the SkyTel Conmuni cati ons,
Inc. Section 401(k) Enpl oyee Retirenent Plan (together, the
“Predecessor Plans”).

The Pl an gave participants the opportunity to choose to
I nvest their account balances in a nunber of different funds,
I ncluding a collective trust, a nortgage-backed securities fund,
a bond fund, various equity funds, and one or nore funds invested
in Worl dCom stock.* Under the ternms of the Plan

“Iclontributions will be invested by the Trustee pursuant to

witten direction fromParticipants, each of whom has the right
to choose anong the investnent alternatives selected by the

| nvestnent Fiduciary.” Plan 8 9.02 (enphasis supplied). The
Pl an was funded by payroll contributions from enpl oyees and

mat chi ng contributions fromWrldComin the form of cash

*The Plan is an “enpl oyee pension benefit plan” as defined
by ERISA § 3(2)(A), 29 U S . C. 8§ 1002(2)(A). The Plan is an
“eligible individual account plan” as that termis defined in
ERI SA §8 407(d)(3), 29 U S.C. 8§ 1107(d)(3), and a “qualified cash
or deferred arrangenent” as defined in |I.R C. 8§ 401(k), 26 U S.C
8§ 401(Kk).

* The Plan is a “defined contribution” or “individual
account” plan as defined by ERISA § 3(34), 29 U S.C. § 1002(34).

8



Participants were told through the Plan’s Summary Pl an
Descriptions that investnent decisions were up to them and
encouraged themto “learn as nuch as [they] can about the
i nvestment choices and consult [their] professional advisors,
such as [their] accountant, financial consultant or attorney.”
Enrol | ment brochures acconpanying the Pl an neverthel ess di spensed
basi c i nvestnent advice, such as the suggestion that “[o0] ne way
to balance risk and reward is to diversify your funds, or
al | ocate your assets.”

Wor | dCom was t he sponsor of the Plan, the Plan
Adm ni strator,® and the I nvestnent Fiduciary. Plan 88 1.02 &
1.32. Because the Plan designated the Plan Admi nistrator and the
I nvestment Fiduciary as “nanmed fiduciaries,”® see Plan § 14. 01,
Wor 1 dCom coul d give directions to a directed trustee under
ERI SA. 7 Wile WrldCom had the power to appoint others to carry
out the roles of Adm nistrator and Investnent Fiduciary, it never
did so.

As the naned fiduciary, WrldComhad the authority to
del egate its fiduciary responsibilities and to rely upon
informati on or anal ysis provided by persons perform ng
mnisterial functions under the Plan. Plan § 14.01. It was

Worl dComis responsibility to choose the menu of investnent

> As defined by ERISA § 3(16)(A), 29 U.S.C. § 1002(16)(A).
° As defined by ERISA § 402(a), 29 U S.C. § 1102(a).
7 As provided in ERISA § 403(a), 29 U S.C. § 1103(a).
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options available for its enployees’ investnents in the Plan.
The Pl an provides that the Investnent Fiduciary's duties and
powers incl ude

wi thout limtation, the power and discretion to:

(a) Establish and change the investnent alternatives
anong which Participants nmay direct the investnent of

t heir accounts; and

(b) Review the status of the investnment policy and the
selection and performance of the investnent
alternatives offered under the Plan no | ess often than
annual ly; and

(c) Appoint, retain or renove one or nore investnent
manager s who shall have the power to nanage, acquire or
di spose of assets of the Fund. An investnent nmanager
so appoi nted nust acknowl edge in witing that he is a
Fi duciary with respect to the Plan .

Plan 8§ 14.05 (enphasis supplied). The Plan obligates the
| nvest nent Fiduciary to devel op an investnent policy, stating:
“[t] he persons designated to act on behalf of the Investnent
Fi duciary shall devel op an investnent policy for Plan assets.”
Plan § 14.05. It was al so WrldConis obligation to provide
i nformati on to enpl oyees about the Plan. Anong the
Adm nistrator’s listed powers was the power to “[p]repare and
distribute to Participants, in whatever manner the adm ni strator
determ nes to be appropriate, information explaining the Plan.”
Plan 8 14.03(j).

Under the Plan, WrldCom had the power and discretion to
“[a] ppoint, retain or renove the Trustee.” Plan §8 14.02(b). The
Pl an defines the Trustee as “the person or persons acting as
trustee or trustees at any tine or fromtinme to tine under the

Trust Agreenent.” Plan § 1.62.
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The Trust Agreenent

On Cctober 10, 1994, Merrill Lynch and LDDS Communi cati ons,
Inc., which [ ater becanme Wrl dCom executed a Trust Agreenent
(“Agreenent”) in order to inplenent a 401(k) Salary Savings Pl an.
The Agreenent provides that the “Nanmed I nvestnent Fiduciary” and
the “Named Adm nistrative Fiduciary” are the same as those
identified in the Plan, i.e., WrldCom The Agreenent provides
that the Named Investnent Fiduciary shall nanage the investnent
of the trust fund except to the extent that such authority is
del egated to a designated |Investnent Manager, or that the Plan
provi des for participant or beneficiary direction of the
i nvestment of assets. WrldCom never appointed an | nvestnment
Manager, although the Plan did provide for participant direction
of the investnment of the participant’s assets, and required
Merrill Lynch to follow those directions. In this context, the
Agr eenent st ates:

Except as required by ERI SA, the Trustee shall invest

the Trust Fund as directed by the Naned | nvest nent

Fi duciary, an Investnent Manager or a Plan participant

or beneficiary, as the case may be, and the Trustee

shall have no discretionary control over, nor any other

di scretion regarding, the investnent or reinvestnent of

any asset of the Trust. The Trustee may limt the

categories of assets in which the Trust Fund may be
i nvest ed.

(Enmphasi s supplied).
The Agreenent also explicitly limts the liability of
Merrill Lynch as Trustee, for instance, but excluding liability

for followng directions and for failing to act “in the absence
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of” directions. It also relieved Merrill Lynch of any obligation
to review the investnents. It provides:

Directions for the investnent or reinvestnment of Trust
assets . . . fromthe Enployer, the Nanmed | nvest nent
Fi duciary, an |Investnent Manager or a Plan participant
or beneficiary, as the case may be, shall . . . be
conmuni cated to and inplenented by . . . the Trustee .
The Trustee shall have no liability for its or
any ot her person’s follow ng such directions or failing
to act in the absence of such directions. The Trustee
shall have no liability for the acts or om ssions of
any person directing the investnment or reinvestnent of
Trust Fund assets or making or failing to make any
direction [regarding voting rights]. Neither shall the
Trustee have any duty or obligation to review any such
investnent or other direction, act or om ssion or,
except upon receipt of a proper direction, to invest or
ot herwi se manage any asset of the Trust which is
subj ect to the control of any such person

(Enphasi s supplied). The Agreenent provides that Merrill Lynch
“acknow edges its status as a ‘fiduciary’ of the Plan within the
meani ng of ERI SA,” and that each fiduciary of the Plan and the
Trust “shall be solely responsible for its own acts or
om ssions.” Accordingly, Merrill Lynch “shall have no duty to
guestion any other Plan fiduciary' s performance of fiduciary
duties allocated to such other fiduciary pursuant to the Plan,”
and is not responsible “for the breach of responsibility by any
other Plan fiduciary except as provided for in ERI SA”
The Agreenent al so provides direction regarding Merrill
Lynch's duties in carrying out its responsibilities as Trustee:
The Trustee shall have no duty to inquire whether
directions by the Enpl oyer, the Naned Adm nistrative
Fi duci ary, the Named | nvestnent Fiduciary or any other
person conformto the Plan, and the Trustee shall be
fully protected in relying on any such direction

communi cated i n accordance with procedures acceptable
to the Trustee fromany person who the Trustee
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reasonably believes is a proper person to give the
direction. The Trustee shall have no liability to any
participant, any beneficiary or any ot her person for
paynments nade, any failure to make paynents, or any

di sconti nuance of paynents, on direction of the Naned
Adm ni strative Fiduciary, the Naned | nvestnent

Fi duci ary or any designee of either of themor for any
failure to make paynents in the absence of directions
fromthe Naned Adm ni strative Fiduciary or any person
responsi ble for or purporting to be responsible for
directing the investnment of Trust assets. The Trustee
shall have no obligation to request proper directions
fromany person. The Trustee nmay request instructions
fromthe Named Adm nistrative Fiduciary or the Naned

| nvest ment Fi duciary and shall have no duty to act or
liability for failure to act if such instructions are
not forthcom ng. The Trustee shall have no
responsibility to determ ne whether the Trust Fund is
sufficient to neet the liabilities under the Plan, and
shall not be liable for paynents or Plan liabilities in
excess of the Trust Fund.

(Enmphasi s supplied).

The Agreenent enunerates a nunber of “Nondiscretionary
| nvest nent Powers” of the Trustee that nay be exercised provided
the Trustee has received an appropriate direction to do so,?® and
provi des for additional powers that the Trustee may exercise to
t he extent necessary to exercise its nondiscretionary powers or
“otherwise to fulfill any of its duties and responsibilities as
trustee.” These additional powers included the power to register
securities in the nane of any nom nee, to delegate its powers and
responsibilities as needed, to execute | egal docunents as needed

to carry out its powers as listed in the Agreenent, and

¥ Such nondi scretionary powers included, anobng other
things, the power to invest the Plan in a wde variety of
securities and trusts, to hold and nmanage savi ngs accounts, to
retain the powers of securities owners such as proxy votes, and
to borrow noney.

13



“generally to do all other acts which the Trustee deens necessary
or appropriate for the protection of the Trust Fund.”

Finally, the Agreenent provides that it was intended as the
governi ng docunent for the Trustee’s responsibilities, and is
controlling in the event of a conflict with the Pl an:

The rights, duties, responsibilities, obligations and
liabilities of the Trustee are as set forth in this
Trust Agreenent, and no provision of the Plan or any

ot her docunent shall be deened to affect such rights,
duties, responsibilities, obligations and liabilities.
If there is a conflict between provisions of the Plan
and this Trust Agreenment with respect to any subject
invol ving the Trustee, including but not limted to the
responsibility, authority or powers of the Trustee, the
provi sions of this Trust Agreenent shall be
controlling.

Worl dCom as Pl an Admini strator and | nvestnent Fi duciary

As al ready descri bed, WrldComwas the Plan Adm ni strat or
and I nvestnment Fiduciary. At |east four Wrl dCom enpl oyees®
pl ayed inportant roles in the admnistration of the Plan. 1In her
capacity as Wrl dCom s Enpl oyee Benefits Director, MIller
exerci sed day-to-day authority with respect to the Plan and gave
directions to the Plan’s Trustee, Merrill Lynch. As Senior
Manager for Strategic Benefits, Titus assisted MIller and al so
worked with the Plan on a daily basis. Sickle, WrldCom s Senior

Vice President for Human Resources, oversaw the Plan in addition

’ Three of the Enpl oyee Defendants, Hel ns, Worl dConis
Seni or Manager of Benefits Finance and Adm nistration, Scott,
Worl dComis Vice President for Financial Reporting, and Faircloth,
the MCI 401(k) Plan’s Senior Manager of 401(k) Operations and
Compl i ance, are not central to the facts presented on sumrary
j udgment .
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to nost other enployee-rel ated aspects of the Wrl dCom
corporation. He sonetines attended neetings between Merrill
Lynch representatives and Plan officials, and was involved in

i mportant Pl an decisions, but did not work with the Plan on a
day-to-day basis. Sullivan, WrldCom s Chief Financial Oficer
and a director, was, according to Sickle, responsible for naking
the final decisions regarding changes in the range of investnent
options offered in the Plan, although whether he in fact always

made such decisions is unclear.

Merrill Lynch

As directed trustee for the Plan, Merrill Lynch staffed its
client engagenent with a financial advisor, a client relationship
manager, a client service manager, and an investnment strategist.
Al t hough the individuals fulfilling these roles changed over
time, the client relationship nmanager for nost of the C ass
Period was Thomas Eckert (“Eckert”), and the financial advisor
was M chael Ryan (“Ryan”). Eckert was the primary |iaison from
Merrill Lynch to Worl dCom on a day-to-day basis.

There is no dispute that inits role as directed trustee,
Merrill Lynch assuned the burden of carrying out a nunber of
adm ni strative tasks, some of which included providing financial
data and other information in order to assist WrldComin its
deci si onmaki ng regarding the Plan. For exanple, Merrill Lynch
provi ded Worl dCom on a quarterly basis, “client service review

packages, which contained historical information on the
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performance of mutual funds offered as investnents in the Plan,
hi storical information regarding the allocation of assets in the
Plan, Plan service and adm nistrative statistics, new products
and services offered by Merrill Lynch to all plan sponsors for
whom it performed services, industry trends, and alternatives to
the Plan investnent lineup. Fromtine to time, as a followup to
t hese packages, Merrill Lynch enpl oyees such as Eckert, Ryan,
Rene Canpis, the head of client service and sales for Merrill
Lynch’s Group Enpl oyee Services Division, and sonetinmes Eckert’s
supervisor, Kai Wl ker (“Wal ker”), nmet with Wrl dCom Pl an
officials such as MIller, Titus, and occasionally Sickle, for
client service review neetings. These neetings reportedly took
place two to three tinmes per year, although the plaintiffs
enphasi ze that official mnutes of those neetings were generated
only infrequently.

Merrill Lynch also prepared the narrative information
provided to Plan participants in their enrollnment materials that
di scussed the avail abl e i nvestnent options. Merrill Lynch hel ped
WrldComwith its investnent “mapping,” which took place after
each corporate acquisition, whereby investnments in Predecessor
Pl ans were converted into investnments in the Plan. Additionally,
at various points Merrill Lynch answered questions by Wrl dCom
Plan officials about requests those officials had received from
enpl oyees about offering other investnent options.

At the direction of WrldCom starting in Septenber 2001,

Merrill Lynch also provided a diversification service for Plan
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participants called “Goal Manager.” This enabled WrldComto
select up to five different portfolio nodels to offer to Pl an
partici pants based on personal risk tolerance | evels ranging from
“conservative” to “aggressive.” WrldComwas responsible for

sel ecting which funds offered in its Plan investnent |ineup would
be included in which Goal Manager nodel, and what percentage of
each Goal Manager nodel each of those mutual funds woul d
represent. Wien M Il er executed the docunent directing Merrill
Lynch to provide the Goal Manager program she signed, “Plan

Fi duciary: WrldCom Inc. by Dona MIler,” underneath the
foll owi ng acknow edgnent:

The undersigned Pl an Fiduciary acknow edges that it
exercised its own fiduciary judgenent [sic] and sole
di scretion in structuring and altering the Goal Manager
Portfolio Mddels, including choosing the nunber of
Model s to offer and the selection of (i) sub-asset

cl asses in each nodel, (ii) investnents representing
each sub-asset class, (iii) allocation percentages and
(iv) rebal ancing frequency. The Plan Fiduciary also
acknow edges that although Merrill Lynch may have
provided information to assist the Plan Fiduciary in
structuring the Goal Manager Portfolio Mddels, the Plan
Fi duci ary has not been provided nor relied upon

i ndi vidualized investnent advice from Merrill Lynch as
a primary basis for making the above deci sion.

(Enphasi s supplied).

Merrill Lynch also gave Plan participants access to an
internet website called “Benefits Online” that provided
participants with, anong other things, online access to their
retirement accounts for inquiries, transactional activities such
as transferring investnments anong the avail able options in the

Pl an, and investnent educational materials. For an exanple of
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t he educational materials Merrill Lynch provided, on or about
March 11, 2002, Merrill Lynch posted to its Benefits Online
website a publication called “My Future Extra” that stated:

Events of the past few nonths serve to rem nd every

investor of the truth of the old adage, “Don’t put al

your eggs in one basket.” To this, one mght add, “. .

especially not your nest eggs!” |If you haven't done

so yet, nowis the tine to create a diversified

portfolio, or review decisions you may have made

earlier on allocations of stocks, bonds and cash

equi val ents in your |ong-term savings plan.

Thi s docunent expl ai ned that diversification could | ower both
“event risk,” which it defined as “the collapse in the market
price of an individual conpany’s stock or bond,” as well as
“market risk,” which it defined as “the risk that arises because
the prices of nost or all of the securities within asset
categories tend, at times, to nove up and down together.”

There is also no dispute that individuals at Merrill Lynch
were critical of WrldComis handling of the Plan early in the
client relationship, before the relevant C ass Period. An
internal Merrill Lynch nmeno dated January 23, 1995, conpl ai ns of
the anount of work required of it by WrldCom s predecessor, LDDS
Commruni cations, during asset conversions involved with the
acqui sitions of other conpanies, including seven acquisitions
pendi ng at that tine:

The client expects Merrill Lynch to not only convert

the Plan, but also research and resol ve open itens at

previ ous vendors dating back as far as 1993. Merrill

Lynch has probably done nore in regards to | egal and

financial issues with this client than we should. This

has been necessary because of the clients [sic] |ack of

expertise in the 401(k) field as well as their |ack of
internal controls.
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There were no simlar conplaints during the tinme period
relevant to this lawsuit, although Merrill Lynch continued to
play an active role in providing financial data and other
information to WrldComin order to assist it inits
adm nistration of the Plan. For exanple, at MIler’s deposition,
she agreed that significant decisions with respect to Plan
i nvestnments would involve the input of Merrill Lynch, and that
she could not recall W rldCom ever making such a deci sion that
was contrary to any reconmendati on or suggestion received from
Merrill Lynch. Sonme of the nore notable exanples of Merrill
Lynch’s active role cited by the plaintiffs include the
followng. In January 2001, Eckert ghost wote a neno for Ml ler
to Worl dConis senior vice president and controller, David Mers
(“Myers”), explaining the investnment changes to the Plan that
were inplemented in Novenber 2000. After a June 13, 2001
i nvestnment fund review held by Merrill Lynch for WrldCom Eckert
wote a meno for MIler to Sickle and Sullivan describing the
substance of the neeting, including a recommendati on of no
changes to WrldConmi s investnment lineup at that tinme. Although
the plaintiffs represent MIler as having testified that the
“reconmendations were Merrill Lynch’s recommendations,” Ml er
agreed in her deposition that the function of Merrill Lynch was
that it “provided [her] with information about what funds m ght
be avail abl e and gave [her] information with regard to the
performance history of the various funds that they presented to

all ow Worl dComto nmake a deci sion anong those funds if they
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want ed one, nore, or none of those funds to add to the 401(k)
plan.” Indeed, at the conclusion of the June 13 neeting, Ml ler
executed a docunent adding two |arge capitalization nmutual funds
to the Plan’s investnent options. She signed the docunent as
“Plan Fiduciary: WrldCom Inc. by Dona MIler,” underneath the
foll owi ng instruction and acknow edgnent :

| hereby direct Merrill Lynch to nake the changes
indicated on this directive. | acknow edge receipt of
each applicabl e prospectuse [sic] for the fund(s)
listed in sections 1, 2 and 3 above. | further
acknow edge that Merrill Lynch has not rendered
investnent advice with respect to the directions
contained in this docunent; that Merrill Lynch does not
exercise fiduciary discretion with respect to Pl an

i nvestnents, nor does Merrill Lynch exercise any
authority or control respecting the nanagenent or

di sposition of plan assets . :

(Enmphasi s supplied). The plaintiffs also contend that “Merril
Lynch even provided WrldComw th sanple text it could use to
give Merrill Lynch directions,” although the one instance of this
that the plaintiffs cite involved Merrill Lynch, at the request
of Worl dCom providing WrldComwi th the sanple text of an
instruction to Merrill Lynch to renove Wrl dCom conpany st ock
fromthe lineup of investnent options in the Plan in the weeks
foll owi ng the June 25, 2002 Wrl dCom announcenent .

Merrill Lynch al so answered questions from Worl dCom
officials regarding | egal conpliance issues. A few exanples wll
suffice. For exanple, in response to a request fromMIller to
anal yze Sullivan’s fiduciary duties to the Plan, Eckert wote a
Novenber 6, 1998 letter explaining the Trust Agreenment, and

providing a copy of the authorized signatures list on file with
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Merrill Lynch that included the nanes and signatures of the
I ndi vi dual s authorized to give directions to Merrill Lynch on
behal f of the WorldCom Plan. On this occasion, and a nunber of
subsequent occasions, !° Eckert inquired as to whether Worl dCom
wanted to update its authorized signatures |ist and designate a
Naned | nvestnent Fiduciary and Naned Adm ni strative Fiduciary
ot her than “Wrl dConf as a corporate entity. As the plaintiffs
poi nt out, Eckert testified that he asked for Wirl dCom s updat ed
aut horized signer’s list, and was told that Wrl dCom was stil
reviewing it wwth their ERI SA counsel. For another exanple, in a
July 9, 2001 e-mail from Eckert to Titus, Eckert requested the
addition of an agenda itemto an upcomi ng neeting in order to
di scuss the idea of “formalization” through an “investnent
policy” or “investnent comrittee.” On August 27, 2001, Eckert
wote a letter to MIler on this topic, stating:

As we’ ve discussed, a witten investnment policy

statenent establishes criteria and benchmarks that are

i nportant to the successful managenent of defined
contribution plan investnments. Approximtely half of

" In a January 5, 2000 letter to MIler, Eckert states the
fol | ow ng:

As you know, Merrill Lynch Trust (MT) serves as

directed, non-discretionary trustee to your plan.

G oup Enpl oyee Services (GES), as the recordkeeper of

your plan, is able to take instructions directly from

you as long as those instructions are received in

accordance with the criteria established within the

Service Agreenment in place between MLT and GES. This

i ncludes ensuring direction is taken fromduly

aut hori zed pl an sponsor representatives. Therefore, at

this time, we are requesting that you update the

signature specinmens for those individuals authorized to

direct GES

21



defined contribution plan sponsors have described their

i nvest ment deci si on-maki ng procedures in a witten form

via investnment policy statenents. . . . | suggest you

review the concept and the attached docunents with

| egal counsel. Your review with counsel may | ead you

to find that adoption of a formal investnent policy

process, and docunenting that process, wll hel p nanage

your fiduciary liability and ease the Departnent of

Labor plan audit process. . . . As promsed, |’ ve

attached a draft tenplate for an investnent policy

statenment that you may find useful as a starting point

For a final exanple, in Decenber 2001, after Enron decl ared
bankruptcy, Worl dCom asked Merrill Lynch for information
regardi ng the concentration of Plan assets in WrldCom stock over
the previous few years, both as a percentage of assets and total
dol lar volunme. Sullivan had made the initial request for
i nformation, which was transmtted to Eckert through MIler.
Wor |1 dCom requested an update on the sanme information on February
1, 2002, which Merrill Lynch provided.

I n January 2002, MIler asked Merrill Lynch to report on
| egislative or regulatory initiatives to deal with flaws in
401(k) practice exposed by the Enron case, and how ot her
conpani es were dealing with the conpany stock issue. Eckert
responded to this request with a letter dated January 23, that
reviewed in sone detail the circunstances surroundi ng the Enron
401(k) plan, the allegations in the various ERI SA | awsuits
brought agai nst Enron plan fiduciaries, and | egislative and
regul atory initiatives. Eckert stated that one of the “key

conponents” of the Enron ERI SA | awsuits included all egations of

“Ia]ll owi ng conpany stock to remain in the plan’s investnent
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i neup while executives knew it was not a prudent investnent
choice.” He noted that sonme conpani es had capped the percentage
of conpany stock that could be held in their 401(k) plans, while
anot her had di scontinued the hol ding of conmpany stock in its

pl ans al together due to a “falling stock price” and “pending
asbestos litigation.” Eckert also stated that 401(k) industry
experts anticipated that in situations where conpany stock prices
dropped precipitously, plan participants would likely file

| awsuits all eging

t hat the managenent representatives who act as pl an
fiduciaries responsible for prudent investnment |ineup
sel ection are the sane individuals who are closest to
the true financial “picture” of the conmpany, and should
not all ow continued conpany stock investing in the plan
by unsuspecting rank/file participants if the stock is
ripe for a fall

Eckert pointed out, however, that

many plan sponsors will wait to see if the current

| egi sl ative proposals becone reality, and then proceed
wi t h changes, such as the proposed 20% conpany stock
allocation limt [in the Boxer/Corzine proposal]. .

The advantage to waiting for such guidance is that the
enpl oyer can point sonmewhere else for the direction.

Wt hout that direction, an enpl oyer-nmandated reduction
in the participants’ conpany stock allocations can have
a negative effect on the popul ation of investnent-savvy
participants who are interested in investing heavily in
conpany stock. Such participants will not take kindly
to rules that they perceive as penalizing themdue to
the enpl oyer’s goal of protecting the “less savvy”
participants fromthensel ves.

Eckert made a nunber of conparisons between the Plan and the
Enron 401(k) plan, noting that while the Plan “had 31% of its
assets in conpany stock as of today's close[,] . . . the Enron

pl an had 62% of its assets in conpany stock prior to its price
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col | apse.” Eckert closed the letter, witing: “Dona, as we’ ve
di scussed, we would like to neet in the near future for a 401(k)
i nvestnment review for the WrldCom plan. At your direction,
we'll include a conpany stock agenda item Please |let ne know
how you would like to proceed . . . .” Mller sent an e-nmail
response to Eckert on January 24 stating: “This is perfect and
exactly the information that is needed for discussion purposes.”
That sanme day, Sharon Dixon (“Dixon”), the Plan’s ERI SA counsel,
sent an e-mail to MIler, Eckert, Ryan, and Titus, stating: “The
Enron debacl e highlights the necessity for reviewing stock in a
pl an, although the Worl dCom Pl an stands out as one that should
not suffer from Enron-type woes.” The e-mail agreed that

| egislators mght “inpose still additional and extrenely

cunber sone rules, which the Enrons of the world likely wll
continue to violate and under which the WrldCons of the world
will labor.” Dixon closed by stating, “Dona, | do wonder if
Worl dComi s investnent policy couldn’t use sone brushing up.

Pl ease call ne about that when you have a nonent.”

In February 2002, M Il er asked Eckert to identify whether
the Worl dCom Pl an had the sane features that had been the subject
of criticismin the press and in Congress with respect to the
Enron 401(k) plan. Eckert wote a |letter dated February 22, to
MIler highlighting five aspects of the Wrl dCom Pl an t hat
di stinguished it fromthat of Enron, including no restrictions on
the timng or frequency of participant changes to their

i nvest ment choices, no restrictions on the timng of

24



di stributions, dollar-for-dollar cash matching of participant
contributions by WrldComup to 5% of salary, no requirenent that
Wor | dCom enpl oyees invest in conpany stock (including the fact
that none of the Goal Manager portfolio nodels contained any
conpany stock), and the literature associated with the Plan did
not urge participants to purchase conpany stock

Wor | dCom enpl oyees such as Sickle, MIller, and Titus al
describe Merrill Lynch’s services as directed trustee to have
been adm nistrative. Merrill Lynch enpl oyees such as Eckert, as
wel | as his supervisor, Wal ker, explained that the only limts
that Merrill Lynch could, or did, place on investnents directed
by Worl dCom was whet her or not the option was “tradeable,” or, in
the words of Eckert, “nmechanically possible.” If an investnent
were tradeable by Merrill Lynch, Merrill Lynch did not have the
authority, according to Eckert’s understanding, to decline to
follow the instructions it was given.

Fol I owi ng the June 25, 2002 announcenent, and after Nasdaq
suspended the tradi ng of WrldCom stock and MCl tracking stock on
June 26, Eckert wote a letter to Titus dated June 27 outlining
“our agreed-upon processes for the handling of your plan’s
recor dkeepi ng services,” and stating that “[y]ou have di scussed
the possibility of directing us to change such investnent
directions to Merrill Lynch Retirenent Preservation Trust for
this payroll, and possibly beyond. W need this direction by 2
p.m on June 27th to acconplish this for the tinmely posting of

the entire payroll file.” The letter goes on to state: “W need
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Wirl dComis witten confirmation of all of the above itens, as
well as witten direction for howto proceed with the payroll.

| "ve copied Sharon Di xon on this correspondence, so she can
review, and provide her insights to you.” 1In an e-mail that sane
day from Di xon, the Plan’s ERI SA counsel, to MIller, D xon wote:

The Conpany as investnent fiduciary has chosen al
avai |l abl e i nvestnment funds, including the Conpany
stock. . . . Right now, with the trading freeze on
Conmpany stock, Merrill Lynch cannot effect any trades
or purchase any shares of WrldCom . . . Therefore,
it’s crucial that the Conpany as investnment fiduciary
provide direction to Merrill as to howto invest the
contributions for those participants whose el ections on
file are to purchase Conpany stock. THEY NEED THI S

DI RECTI ON TODAY. The Conpany al so needs to determ ne
what to do if/when the trading freeze is lifted, i.e.,
whet her Conpany stock will remain as an investnent
choice for future contributions. In view of current
events, the Conpany as investnent fiduciary should
consider this decision very carefully. The Conpany

al so shoul d consider whether it’s appropriate to
install an ‘outside’ fiduciary to help with [this]
deci si on about the Conpany stock.

(Enphasis in original). Dixon reiterated these concerns the
following day in an e-mail to Sickle, MIller, Titus, and Anthony
V. Al fano, inside counsel for WrldCom There is no evidence
that Merrill Lynch had any non-public information that woul d have
led it to conclude before June 25, 2002, that WrldComofficials
had been concealing the true state of Wirl dConmis financi al

condi ti on.

The Rise and Fall of Wrl dCom

There is no dispute that Merrill Lynch had, or could have

had, the following public information at its disposal as the
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Cl ass Period proceeded. WrldComand MCl conpleted their
corporate nerger on Septenber 14, 1998, when Wrl dComi s stock
price closed at $47.75 per share. On June 21, 1999, Wrl dCom
stock closed at its all-time high of $96.75 per share. Wen
adjusted for a three-for-tw stock split on Decenber 20, 1999,
the closing price of WrldCom stock as of June 21, 1999 was $62.
Worl dComis publicly reported financial results for the third
quarter 1998 announced revenues of $3.8 billion, representing a
97% i ncrease over revenues for the third quarter 1997, and a 44%
i ncrease over revenues for the second quarter 1998. By the end
of 1999, WbrldConmis financial statements filed with the SEC
refl ected annual revenues of $35.91 billion and an operating
income of $7.89 billion, which reflected a significant
i nprovenent in profitability over the previous year. Relevant
i ndustry conparisons include AT&T Corp., which reported revenues
of $54.973 billion and an operating incone of $11.458 billion,
and Sprint Corp., which reported revenues of $20.265 billion and
an operating income of negative $307 nmillion. In 2000, Wrl dCom
reported profits and revenues of $8.15 billion and $39.09
billion, respectively, and surpassed the profits reported by both
AT&T and Sprint. From 1998 to 2000, nany market anal ysts gave
extrenely favorable reports on Wrl dCom stock. For exanple, a
March 19, 1999 Standard & Poor’s report stated that out of 34
anal ysts offering an opinion on WrldCom stock, 32 rated it as a

“Buy” or a “Buy/Hold” and none rated it as a “Sell.”
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By March 2001, the econony had entered a downturn that was
bei ng | abeled as a “recession” by many econonists. This
recessi on becane nore severe follow ng the events of Septenber
11, 2001. The recession was marked by significant declines in
stock market indices, including the Nasdaq conposite index that
i ncl uded Worl dCom stock. Between February 2000 and July 2002,

t he Nasdaqg | ost al nost 53% of its value, and the val ue of
securities in the Dow Jones Tel econmuni cati ons | ndex dropped by
al nrost 75% From February 1, 2000 to June 25, 2002, AT&T stock
noved from $52. 50 per share to $9.99 per share, and Sprint stock
noved from $63. 375 per share to $11.29 per share. The Decenber
23, 2000 stock report by Standard & Poor’s stated that it
continued to view Wrl dCom as “one of the strongest conpanies in
the tel ecommuni cations sector,” and had downgraded it from “buy”

to “accunul ate” only to “reflect[] current investor |ack of favor

for the telecomindustry.” In the year 2001, WrldCom reported
operating incone of $3.51 billion on revenues of $35.18 billion,
whi |l e AT&T reported operating income of $3.75 billion on revenues

of $52.55 billion, and Sprint reported an operating deficit of
$662 mllion on revenues of $26.07 billion.

The plaintiffs point to a wide array of news articles
starting in January 2002 that report the continuing decline in
Wor | dCom st ock prices and concerns over Wrl dConis accounting and
managenent. Despite such articles, analyst reports on Wrl dCom

during this tinme were m xed. Although sone anal ysts downgr aded
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their ratings of WrldCom stock, others sought to allay concerns.
A February 8 J.P. Morgan'! analyst’s report stated:

Concerns relating to the aggressive accounting policies

and liquidity concerns have been ranmpant over the

course of the past few weeks driving the stock to new

| ows. These concerns for the nost part proved

unf ounded and to the extent that they are valid the

Conpany has provided investors with adequate

information to evaluate the risk involved. Thus we

conclude that the stock is currently reflecting al

accounting issues brought to |ight.

By February 15, news articles began to report on an internal
i nvestigation being conducted by Worl dCominto an order-booking
schene that may have boosted sales commissions in three of its
branch offices. Some anal yst reports continued to give
reassuring opi nions about Worl dCom such as a March 5 Sanford
Bernstein anal yst report that stated that “WrldComis better
positioned than any other carrier” and that “[c]urrent valuations
are partially a result of the market’s overreaction to concerns
about the conpany’s bal ance sheets, a concern not relevant to
Worl dCom 1Inc., which has a | ower net debt/capital ratio and
better interest coverage than al nost any conpany in our group
even after accounting for the likely wite-down of $20B in

goodw I|.” On March 7, an A G Edwards anal ysts’ report stated

"It is worth noting that J.P. Mdrgan was one of ten
financial firms that were fined as part of a settlenment wth,
anong other entities, the Securities and Exchange Comr ssion, in
April 2003. This settlenent was in response to allegations that
the firnms all owed i nvestment banking groups to exert
| nappropriate influence over research anal ysts, thereby creating
conflicts of interest that nmay have colored the reports by those
anal ysts.
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that Worl dCom was “one of the strongest, best-positioned gl obal
backbone providers.”

On March 11, Worl dCom announced that it had received a
confidential request for the production of docunents and
information fromthe SEC with respect to certain aspects of its
accounting. Some news reports covering the story indicated
surprise at the breadth and scope of the SEC s document requests.
On March 13, Merrill Lynch & Co.?'? tel ecomuni cations anal yst
Adam Qui nton (“Quinton”) downgraded Wrl dCom stock froma “buy”
to a “hold” on a short-terminvestnent. 1In this report, Quinton
wr ot e:

While the [SEC] investigation creates uncertainty the

enterprise telecomtracker WCOM currently trades on

about 10.4x our 2002E EPS and 5. 7x EBITDA, which is

attractive relative to the group. Thus given the

conpany’s strong position in an industry that should

see a revival of growh wth the econony (albeit on a

| agged basis and restrained perhaps and as excess

capacity is washed out of the industry), we maintain

our long-term Buy rating.

By the beginning of April, news reports focused on
Wor | dComi s announcenent of job cuts, as well as W rldCom stock’s
di p bel ow the $5 per share value mark. On April 19, Wrl dCom
revi sed downwards its earnings estinmates and forecasts for the
year 2002, although it reported that it still expected to earn an

overall profit during the year, and anticipated revenues of $21-

21.5 billion. The plaintiffs claimthat in the five days

2 Quinton’s report cane fromthe dobal Securities Research

& Econom cs Group of Merrill Lynch & Co., the holding conpany for
a variety of Merrill Lynch subsidiaries. Merrill Lynch Trust
Conmpany FSB is a separate subsidiary within Merrill Lynch & Co.
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foll owi ng this announcenent, at |east el even anal ysts downgraded
their ratings of WrldCom stock. Anobng these reports, Quinton
downgraded his rating of WorldCom stock to “reduce/sell” on Apri
22, 2002.

On April 25, WorldComreleased its financial results for the
first quarter 2002, which were the last financial results

publicly rel eased before the June 25 announcenent of Wrl dConis

accounting inproprieties. In this report, WrldCom announced
revenues of $5.08 billion, and EBI TDA (earni ngs before interest,
t axes, depreciation and anortization) of $1.76 billion. These

results continued to report positive net incone. That day, Bear
Stearns issued an analyst’s report stating that “we believe
managenent denonstrated the conpany’s liquidity position i s not
the catastrophe the narket has been suggesting. Unless
fundanmental s deteriorate further, we believe WrldCom has the
capacity to service its obligations.” On April 26, Quinton

i ssued a further report commenting on WrldComis first quarter
results and reiterating the stock rating of “reduce/sell.”

On April 29, Ebbers resigned, sparking a new round of press
reports specul ati ng about the future of the conpany. On May 22,
a Sanford Bernstein anal yst report stated that although it
recogni zed “a nunber of serious potential risks to the conpany’s
future operating performance” such as “[c]ustoner/share | osses
resulting from buyer concerns about Worl dComi s highly publicized
financial health” and “[f]inancial restatenents driven by the SEC

investigation,” it nevertheless reiterated:
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We mai ntain our Qutperformrating on WCOM for four

reasons: (1) the large enterprise business has

significant and often underestimated barriers to entry

for the RBOCs, (2) WrldCom has significant front-end

cyclical exposure and will rebound before other telecos

in an econom c recovery, (3) WrldConmis free cashfl ow

generating capabilities -- assuming (1) and (2) are

correct -- inply the conpany should be able to neet its

financial obligations for at |east the next several

years, and (4) On valuation, WCOM of fers an option on a

300%* return on investnent for current hol ders.

On that sane day, Wl ker sent an e-mail to Eckert stating: “
told Peggy that given [WrldConis] financial situation that there
is a 30% chance they could be sold or go bankrupt.”

At the begi nning of June, press reports concentrated on

Wor |1 dComi s announcenent of plans for another, nore substantial,
round of job cuts. On June 25, WrldCom announced that it would
restate its 2001 and first quarter 2002 financial statenents,
because it had failed to conply with “Generally Accepted
Accounting Principles” (GAAP). It announced that its reported
EBI TDA for 2001 would be $6.34 billion, and for the first quarter
2002 woul d be $1.37 billion, representing a total reduction in
EBI TDA of alnobst $3.8 billion. That same day, Wrl dCom announced
the term nation of Sullivan’s enploynent and the resignation of
Myers. As a result of WrldConis restatenent, Nasdaq suspended
the trading of WirldCom s stock and its MCl tracking stock.
Worl dCom filed for bankruptcy protection on July 21 in what sone
have reported as the |argest bankruptcy in the history of the
United States.

As of June 25, a |arge nunber of sophisticated institutional

investors held substantial positions in WrldCom stock. For
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exanple, the California Public Enployees Retirenent System
(Cal PERS) held nearly 11 mllion shares of WrldCom stock at that
time. The Chio Public Enployees Retirenent System held al nost 10
mllion shares of WrldCom stock at that time. Oher public
pensi on plans such as the California State Teachers Retirenent
System and the New York State Common Retirenment Fund each held
over 8 mllion shares of WrldCom stock at the end of June
2002. 13

Mor eover, between January and June 2002, several managers of
Merrill Lynch rmutual funds increased the hol dings of WrldCom
stock within their respective nutual funds. For exanple, in
January 2002, the Merrill Lynch Focus Val ue Fund, Inc. held no
Wor |1 dCom st ock, but in April 2002, it held approximately 2.5

mllion shares of WrldCom stock. The Fund continued to increase

B In their Response to Merrill Lynch's Statenent of
Uncontested Material Facts, the plaintiffs contend in paragraph
154 that when viewed as a percentage of pension funds’ total net
worth, the Wbrl dCominvestnents represented a snmall percentage of
their assets, while the conposition of the Plan held “at | east
30% and as nuch as 55%of its value in WrldCom stock.” The
docunents plaintiffs cite to support this contention are
plaintiffs’ tab 215, and in paragraph 155, plaintiffs’ tab 216.
Docunent 215, a spreadsheet containing the Wrl dCom st ock
hol di ngs of various pension funds from 1997 to Septenber 2002
does, indeed, denonstrate that the hol dings of Worl dCom stock in
vari ous pension plans were typically bel ow 5% of total assets,
but it does not include any information about the Plan. Docunent
216 contains the Plan’s I RS Form 5500 for the years 1999 and
2000, and indicates that at the end of 1999, the Plan held 54.6%
of its total assets in WrldCom stock, and that by the end of
2000, this figure had dropped to 32% There is no data for 2001
or 2002. This Court notes that Eckert’'s January 23, 2002 letter
to MIller stated that as of that day, the Plan had 31%of its
assets in conpany stock.
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its holdings to 3,687,200 shares in May 2002, and to 4, 836, 000
shares in June 2002. The Fund continued to hold these shares as
of the time WrldCom announced it was filing for bankruptcy.

Li kewi se, the Merrill Lynch Basic Value V.1 Fund started January
2002 with no shares of Wbrl dCom stock, but in April 2002, the co-
managers of that Fund purchased over 1 mllion shares. They

i ncreased the hol di ngs of WorldCom stock to 3, 153,200 shares by
the end of May, and increased their holdings again in June,

hol ding a total of 3,542,200 shares as of WrldConmis filing for
bankr upt cy.

The Focus Val ue and Basic Val ue funds are considered by
their managers to be “value” funds, which neans that they invest
in stocks that they deemto be underval ued by the market. The
managers have testified that they performtheir own i ndependent
anal ysis of publicly available information concerning the
conmpani es in which they are considering investing. They have
testified that the nost inportant factor they consider in their
deci sion of whether to purchase shares of a conpany’s stock is
the financial statenents produced by the conpany.

The Merrill Lynch G obal Allocation Fund, which held 950, 000
shares of Wbrl dCom stock in January 2002, held 8.8 mllion shares
as of the time WrldComwas filing for bankruptcy. The Merril
Lynch Variable Series G obal Allocation V.1 Fund increased its
hol di ngs of Worl dCom stock from January to June 2002 from 85, 000
shares to 565,000 shares. The d obal Allocation funds are al so

considered by their managers to be “value” funds, and the
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managers have testified that one of the main factors those
managers use in determ ning whether to invest in stock is the

conpany’ s EBI TDA.

DISCUSSION

Summary judgnent may not be granted unl ess the subm ssions
of the parties taken together “show that there is no genui ne
i ssue as to any material fact and that the noving party is
entitled to a judgnment as a matter of law.” Rule 56(c), Fed. R
Cv. P. The noving party bears the burden of denonstrating the
absence of a material factual question, and in nmaking this
determ nation the court nust view all facts in the Iight nost

favorable to the non-noving party. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247 (1986); Celotex Corp. v. Catrett, 477

U S 317, 323 (1986). Wien the noving party has asserted facts
show ng that the non-novant’s clains cannot be sustained, the
opposing party nust “set forth specific facts show ng that there
is a genuine issue for trial,” and cannot rest on the “nere

all egations or denials” of the novant’s pleadings. Rule 56(e),

Fed. R CGv. P.; accord Burt Rigid Box, Inc. v. Travelers

Property Cas. Corp., 302 F.3d 83, 91 (2d Cr. 2002).

In addressing Merrill Lynch’s summary judgnent notion, there

are essentially two issues to resolve.* The first issue is

¥ The parties have briefed a nunber of additional issues
that it is unnecessary to reach. Merrill Lynch advances two
affirmati ve defenses, arguing: (1) that Section 404(c) of ERI SA,
29 U.S.C. 8§ 1104(c), exenpts it fromliability because it
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whet her Merrill Lynch was a directed trustee. Having answered

that question in the affirmative, the second is the scope of

Merrill Lynch’s duties under ERI SA as a directed trustee.
1. Merrill Lynch’s Status as a Directed Trustee
Merrill Lynch contends that it was a directed trustee

pursuant to ERI SA 8§ 403(a), 29 U S.C. § 1103(a). The plaintiffs
contend that Merrill Lynch was not a fiduciary because of its
role as a directed trustee, but instead was sinply an ERI SA Pl an
fiduciary, apparently pursuant to ERISA 8§ 3(21)(A (i), 29 U S.C
8§ 1002(21)(A)(i).*™ The resolution of this dispute will affect

the scope of Merrill Lynch’s responsibilities under ERI SA

followed the directions of participants; and (2) that the
liability rel eases that sonme class nenbers have signed exenpt it
fromliability. The plaintiffs nove for partial summary

j udgnent, asserting that the Section 404(c) affirmative defense
is unavailable to Merrill Lynch. Because Merrill Lynch prevails
on its argunent that the evidence produced by the plaintiffs is
not sufficient as a matter of |l aw to support the conclusion that
it breached its fiduciary duties as directed trustee, it is
unnecessary for this Opinion to address those affirnmative

def enses.

" The plaintiffs originally sought to hold Merrill Lynch
liable for its role in admnistering the Plan, and as the Plan’s
i nvestment advisor. See Inre WrldCom Inc. ERISA Litig., 263
F. Supp. 2d at 761. The Opinion addressing Merrill Lynch’s
motion to dismss held that the plaintiffs could not proceed on

the theory that Merrill Lynch was an investnent advisor, id. at
762-63, but found that Merrill Lynch, as a directed trustee, was
an ERI SA fiduciary, and that the Conplaint had stated a claim
against Merrill Lynch for the breach of its fiduciary duties.
Id. at 762, 772. In resisting summary judgnment, the plaintiffs
seek to revisit the issue of whether Merrill Lynch has fiduciary

duti es beyond those acconpanying its status as a directed
t rust ee.
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ERI SA is a “conprehensive and reticul ated statute” that

governs enpl oyee benefit plans.® Mertens v. Hewitt Assocs., 508

U S. 248, 251 (1993) (citation omtted). ERISA is designed to
protect enpl oyee pension and benefit plans by, anmong ot her
things, “setting forth certain general fiduciary duties

applicable to the managenent” of those plans. Varity Corp. V.

Howe, 516 U.S. 489, 496 (1996).

ERI SA all ows a plan to designate what courts have | abeled a
“directed trustee.” Section 403(a), 29 U.S.C. 8§ 1103(a), the
directed trustee provision (“Section 403(a)”), states in
pertinent part,

[A]lIl assets of an enpl oyee benefit plan shall be
held in trust by one or nore trustees . . . . [T]he
trustee . . . shall have exclusive authority and
di scretion to nmanage and control the assets of the
pl an, except to the extent that —-

(1) the plan expressly provides that the trustee .

[is] subject to the direction of a naned fiduciary
who is not a trustee, in which case the trustees shal
be subject to proper directions of such fiduciary which
are made in accordance with the terns of the plan and
which are not contrary to this chapter

29 U.S.C. 8§ 1103(a) (enphasis supplied).

The Pl an docunents establish that Merrill Lynch was a
directed trustee. WrldCom as the Investnment Fiduciary of the
Pl an, had the power and discretion to establish and change the
options anmong which participants could choose to invest their

401(k) contributions. The Plan allows the Plan Adm nistrator,

' This Qpinion draws, in part, upon the |law set forth in
t he Opinion addressing the parties’ notions to dismss. See In
re WrldCom Inc. ERISA Litig., 263 F. Supp. 2d 745.
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again WrldCom to appoint a Trustee who will invest
contributions pursuant to participants’ directions. WrldCom
appointed Merrill Lynch as the Plan Trustee. Under the Agreenent
bet ween Worl| dCom and Merrill Lynch, Merrill Lynch was required to
i nvest funds as directed. Merrill Lynch was not obliged to
revi ew t he soundness of any investnent or direction it received,
and it was explicitly relieved of liability for foll ow ng
directions. These undisputed facts are sufficient to establish
that Merrill Lynch was a directed trustee under the terns of
Section 403(a).

The plaintiffs argue that Merrill Lynch is not a directed
trustee because Section 403(a) requires that trustees “shall be
subj ect to proper directions” froma naned fiduciary. The
plaintiffs point out (1) that under the Plan, it was
participants, and not WrldCom or another fiduciary, who gave
Merrill Lynch directions regarding where to invest the 401(k)

contributions, and (2) that two provisions of the Agreenent can

be read to give Merrill Lynch nore discretion than Section 403(a)
permts.
Even though it was the participants who gave Merrill Lynch

specific instructions regarding the allocation of funds anong

401(k) accounts, the Plan and Agreenent required Merrill Lynch to

It is worth noting that the plaintiffs do not explain
specifically in their summary judgnent subm ssions from what
statutory provision Merrill Lynch would derive its fiduciary
status if it were deened not to be a directed trustee, although
this Opinion assunes that they would turn to ERISA 8§ 3(21) (A (i),
29 U.S.C. 8§ 1002(21)(A)(i).
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foll ow WrldConis instructions in every other material way.
Among ot her things, it was WrldComthat chose which investnent
alternatives were available to Plan participants, and that gave
Merrill Lynch the orders it needed to set up the accounts through
whi ch participants could invest in the alternatives sel ected by
WrldCom In hiring Merrill Lynch and executing the Agreenent,
Wrl dComrequired Merrill Lynch to follow participants

di rections when they nade their choices anong the investnent
options. Merrill Lynch was subject to WrldComis directions in
every aspect of the relationship that is relevant to an anal ysis
under Section 403(a).

Nor have the plaintiffs shown that the Agreenent gave
Merrill Lynch discretion in a way that is inconsistent with its
status as a directed trustee. The plaintiffs enphasize two
sentences in the Agreenment that they argue gave Merrill Lynch
nore discretion than was appropriate for a directed trustee.
First, they contend that the statenent that “[t]he Trustee nmay
l[imt the categories of assets in which the Trust Fund nay be
i nvested” vests Merrill Lynch with precisely the type of
i nvestment discretion that could not be granted to a directed
trustee. This sentence appears at the end of a paragraph that
provi des expressly that Merrill Lynch “shall have no
di scretionary control over, nor any other discretion regarding
the investnent” of any asset. The Agreenent explicitly obliges
Merrill Lynch to follow WrldComis directions. It is a well-

established principle of contract construction that *al
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provi sions of a contract be read together as a harnoni ous whol e,

if possible.” Perreca v. Juck, 295 F.3d 215, 224 (2d Cr. 2002)

(citation omtted) (interpreting ERI SA plan). See also Enpire

Props. Corp. v. Mrs. Trust Co., 43 N E 2d 25, 28 (N Y. 1942).

The obvi ous nmeani ng of the sentence upon which plaintiffs rely,
and the only one that is consistent with both the uncontradicted
testinmony of witnesses as well as the rest of the Agreenent, is
that Merrill Lynch was allowed to limt WrldComs choice of the
categories of assets into which the Plan could be invested to the
types of assets that Merrill Lynch was physically equi pped to

t r ade.

Second, the plaintiffs point to the fact that the Agreenent
grants powers to Merrill Lynch that include the power “generally
to do all other acts which the Trustee deens necessary or
appropriate for the protection of the Trust Fund.” This
provi sion conplenents the item zation of Merrill Lynch' s duties
whi ch precede it. That item zation was the grant of powers that
it was necessary for Merrill Lynch to possess in order to
exercise its nondiscretionary investnent powers or other duties
as a directed trustee. To the extent that the precedi ng grant of
specified powers to Merrill Lynch omtted any power that was
necessary for Merrill Lynch to act effectively as a trustee, this
sentence to which the plaintiffs point bridged the gap. It
enabled Merrill Lynch to act to protect the Plan where such
actions were required of directed trustees. Mreover, Wrl dCom

officials repeatedly signed investnent directions to Merril
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Lynch that acknow edged that Merrill Lynch did not exercise any
fiduciary discretion with respect to Plan investnents. In sum
none of the evidence presented by the plaintiffs raises a
question of fact as to whether Merrill Lynch is properly
considered a directed trustee pursuant to Section 403(a) of

ERI SA, 29 U.S.C. § 1103(a).

2. Fi duci ary Duty of Directed Trustee To Act

The parties al so dispute the standard that applies under
ERISAto Merrill Lynch’s obligations as a directed trustee.
Merrill Lynch argues that a directed trustee is not a fiduciary
with respect to investnents in the Plan, and therefore does not

owe a fiduciary duty of prudence with respect to those

investnments. It contends that Section 403(a) of ERI SA creates
statutory, not fiduciary duties for directed trustees. 1In the
alternative, Merrill Lynch argues that if a directed trustee has

a fiduciary duty with respect to the Plan’s investnents, the duty
is only toinquire into the prudence of an investnent fiduciary’'s
direction to invest in a publicly traded stock if the trustee
knows of non-public information that could significantly affect
the value of the stock or public information of the inpending

di ssolution of the conpany, or if it has reasonable grounds to
question the trustworthiness of the fiduciary giving it
directions. Under that standard, Merrill Lynch argues, it did

not breach any fiduciary duty.
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The plaintiffs dispute Merrill Lynch’s contention that a
directed trustee is not a fiduciary with respect to Plan
i nvestments, and they further dispute Merrill Lynch’s description
of the scope of a directed trustee’s fiduciary duty. The
plaintiffs argue that a directed trustee breaches its fiduciary
duty if it fails to act when it knows or ought to know because of
the existence of red flags (1) that the directions it receives
froma nanmed fiduciary are inprudent, disloyal, or otherw se
violate ERISA, or (2) that a co-fiduciary is breaching its own
fiduciary duty to a plan.

According to the plaintiffs, Merrill Lynch should have
suspended the acquisitions of WrldCom common stock by March 13,
2002, insisted that Wrl dCom i medi ately comrence a review of the
prudence of the continued hol ding of such securities, and begun a
| i qui dati on of WorldCom securities by April 24.'® On March 13,
on the heels of the reports of the SEC request to Wirl dCom f or
docunents, Merrill Lynch & Co. anal yst Qui nton downgraded
Worl dCom stock froma “buy” to a “hold” when it was a short-term
i nvestnment. He maintained a “buy” rating for a long-term

i nvestment in WorldCom securities. The plaintiffs apparently

' The plaintiffs also contend, through their fiduciary
expert, that Merrill Lynch should have suspended the acquisitions
of MCl tracking stock by Novenmber 1, 2001, insisted upon an
| medi ate review of the prudence of the continued holding of the
stock, and begun a liquidation of those hol dings by Decenber 15.
The expert report does not indicate a basis for selecting these
dates. The plaintiffs’ opposition brief refers to an Cctober 26,
2001 anal yst report by Quinton that downgraded the rating for M
tracking stock to “reduce,” but does not otherw se describe
events pertaining to this stock.

42



believe that on April 24, Quinton downgraded Wirl dCom stock to
“Reduce/ Sell .”*® The plaintiffs contend that as of those dates,
Merrill Lynch was on notice that Wrl dCom a naned fiduciary, was
t he subject of an investigation of corporate wongdoi ng; that
there were “serious” questions about Wbrl dComi s future prospects
and accounting practices; that WrldCom a “mammoth” corporati on,
was “unraveling” and in “serious” trouble; and that Wrl dCom was
not review ng the prudence of the Plan’s investnent in Wrl dCom

securities. According to the plaintiffs each of these facts

constituted red flags that required Merrill Lynch to act.
In ruling on Merrill Lynch’s notion to dismss, this Court
held that a directed trustee is an ERISA fiduciary. In re

WrldCom Inc. ERISA Litig., 263 F. Supp. 2d at 761-62. Wile a

directed trustee is deprived of discretion to manage and control
pl an assets, it has responsibility over ERI SA assets and is
obliged to follow only those directions of a naned fiduciary that
are “proper” and not “contrary to” ERISA. [d. at 761 (citing 29
US C 8 1103(a)). Since that decision, an interpretive bulletin
i ssued by the Departnent of Labor has advised that a “trustee,
therefore, will, by definition, always be a ‘fiduciary’ under

ERI SA as a result of its authority or control over plan assets.”

¥ The citation the plaintiffs provide for this date is
I ncorrect, and the April 24, 2002 newspaper article to which
plaintiffs refer does not contain any information pertaining to
Quinton. Merrill Lynch, however, reproduces two docunents that
appear to represent the initial downgrade by Quinton on April 22,
foll owed by a second report reiterating the sanme rating on Apri
26.
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U.S. Departnent of Labor, Field Assistance Bulletin 2004-03 (Dec.
17, 2004). |In addition, other courts considering the issue have
al so held that directed trustees are ERI SA fiduciaries. See

Wight v. Oregon Metallurgical Corp., 360 F.3d 1090, 1102 (9th

Cr. 2004) (discussion of trustee's potential liability under
ERI SA assunes a directed trustee is a fiduciary); Kling v.
Fidelity Mygmt. Trust Co., 323 F. Supp. 2d 132, 150 (D. Mass.

2004); In re Sprint Corp. ERISA Litig., No. 03-2202-JW., 2004 W

1179371, at *23-25 (D. Kan. May 27, 2004); Beam v. HSBC Bank USA,

No. 02-CV-0682E(F), 2003 W 22087589, at *2 (WD.NY. Aug. 19,
2003); In re Enron Corp. Sec., Derivative & ERISA Litig., 284 F.

Supp. 2d 511, 581-602 (S.D. Tex. 2003) (includes conprehensive
di scussion of the issue). Nothing presented by Merrill Lynch on
this notion suggests that the earlier ruling in this litigation,
which is in any event the |aw of this case, should be revisited.

A directed trustee breaches its fiduciary duty when it
breaches the “prudent nman standard of care” that applies to al
ERI SA fiduciaries pursuant to Section 404(a), 29 U S.C. 8§

1104(a).?® Since a person is a fiduciary to a plan only “to the

2 The prudent nan standard applicable to ERI SA fiduciaries
is as foll ows:

(1) . . . afiduciary shall discharge his duties with
respect to a plan solely in the interest of the
participants and beneficiaries and --
(A) for the exclusive purpose of:
(i) providing benefits to participants and
their beneficiaries .

(B) with the care, skill, prudence, and diligence
under the circunstances then prevailing that a prudent
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extent” the person functions as a fiduciary, 29 U S.C. 8§
1002(21) (A), the fiduciary obligations of directed trustees are
circunscri bed by the paraneters of their duties pursuant to

Section 403(a). Inre WrldCom Inc. ERISALitig., 263 F. Supp.

2d at 762. A directed trustee nmust discharge its own duties in
conformty wth the prudent man standard of care, and avoid

prohi bited transactions. It may not conply with a direction from
a named fiduciary that it knows or ought to know is violating
that fiduciary’'s obligations to plan beneficiaries. And, it nust
attenpt to remedy known breaches of duty by other plan
fiduciaries. |d. (citation omitted). |In this latter connection,
every ERISA fiduciary, regardl ess of the paraneters of its
duties, is subject to the co-fiduciary liability provision of
Section 405(a), 29 U.S.C. § 1105(a) (“Section 405(a)”).?*

Section 405(a) provides:

man acting in a like capacity and famliar with such
matters would use in the conduct of an enterprise of a
| i ke character and with |ike ains;

(© by diversifying the investnents of the plan so
as to mnimze the risk of |arge |osses, unless under
the circunstances it is clearly prudent not to do so;
and

(D) in accordance with the docunents and
i nstrunments governing the plan insofar as such
docunents and instrunents are consistent with the
provi sions of this subchapter and subchapter |11l of
this chapter

29 U.S.C. § 1104(a).

' The plaintiffs have not sought to hold Merrill Lynch
liable for a breach of Section 405(a).
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In addition to any liability which he may have under
any other provisions of this part, a fiduciary with
respect to a plan shall be liable for a breach of
fiduciary responsibility of another fiduciary with
respect to the same plan in the foll ow ng

ci rcunst ances:

(1) if he participates knowingly in, or know ngly
undertakes to conceal, an act or om ssion of such other
fiduciary, knowi ng such act or omission is a breach;

(2) if, by his failure to conply with section
1104(a) (1) of this title [the prudent nman standard of
care] in the admnistration of his specific
responsibilities which give rise to his status as a
fiduciary, he has enabled such other fiduciary to
commt a breach; or

(3) if he has know edge of a breach by such other
fiduciary, unless he nakes reasonable efforts under the
circunstances to renedy the breach.

29 U.S.C. 8§ 1105(a) (enphasis supplied). Under this standard, a
directed trustee may not follow the directions of a naned
fiduciary in circunstances where it has “know edge” that such
directions represent a breach of the naned fiduciary s duties.
29 U.S.C. 8§ 1105(a)(3). As the Eighth Grcuit has observed, “an
ERI SA trustee who deals with plan assets in accordance with
proper directions of another fiduciary is not relieved of its
fiduciary duties . . . to attenpt to renedy known breaches of

duty by other fiduciaries.” FirsTier Bank, N A v. Zeller, 16

F.3d 907, 911 (8th Cir. 1994).

The Departnent of Labor recently addressed those
circunstances in which a directed trustee has a duty to nake an
inquiry of a named fiduciary before investing plan assets as

directed. See U S. Department of Labor, In the Context of

Publicly Traded Securities, Wiat Are the Fiduciary

Responsibilities of a Directed Trustee?, Field Assistance
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Bul l etin 2004-03 (Dec. 17, 2004) (“Bulletin”).? The Bulletin
was i ntended to provide “general guidance to EBSA [ Enpl oyee
Benefits Security Adm nistration] regional offices regarding the
Departnment’s views on the responsibilities of directed trustees
under ERI SA, particularly with respect to directions involving
enpl oyer securities.” Id.

It is well-settled that when an agency sets forth an opinion
regarding a statute within its enforcenent purview in the form of
an “interpretive bulletin,” such an opinion, while not
controlling, is “entitled to respect” to the extent that it has

the “power to persuade.” Skidnore v. Swift & Co., 323 U S. 134,

140 (1944). See Christensen v. Harris County, 529 U S. 576, 586-

87 (2000); Inre New Tines Sec. Servs., Inc., 371 F.3d 68, 83 (2d

Cir. 2004). A though bulletins are not created pursuant to
formal notice-and-coment rul e-nmaki ng procedures, they are nade
pursuant to “official duty, based upon nore specialized
experience and broader investigations and information than is
likely to conme to a judge in a particular case.” Skidnore, 323
U S. at 139. Consequently, courts nmay grant “considerable and in
sonme cases decisive weight” to a bulletin dependi ng on, anong

ot her things, the “thoroughness evident in its consideration, the
validity of its reasoning, [and] its consistency with earlier and

| ater pronouncenents.” 1d. at 140.

2 The Bulletin may be obtained at http://ww.dol.gov/ebsa/
regs/fab_2004-3. htm .
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The Bulletin is consistent with prior statenents of the | aw

governing the fiduciary duties of directed trustees, as it draws

fromprior authorities such as Herman v. Nationsbank Trust Co.,

126 F. 3d 1354, 1361-62, 1370 (1ith G r. 1997), FirsTi er Bank, 16

F.3d at 910, In re Enron Corp. Sec., Derivative & ERISA Litig.,

284 F. Supp. 2d at 601, and In re WrldCom Inc. ERISA Litig.,

263 F. Supp. 2d at 762. Although the Bulletin breaks new ground
by giving concrete guidance to directed trustees about their duty
to inquire into the prudence of investnent decisions, the

opi nions expressed in the Bulletin are well-reasoned and fl ow
froma careful analysis of conplex issues. The Bulletin

antici pates nmany of the central issues facing directed trustees
in deciding howto fulfill their fiduciary duties, and provides
speci fic and hel pful exanpl e-based gui dance that effectively

bal ances i nportant policy concerns enbodied in the ERI SA statute.
The Bulletin, therefore, reflects persuasive authority to which
this Court should give at |east substantial weight in
articulating the standard that should be applied to a directed
trustee’'s responsibilities when receiving a direction to invest
pl an assets in particular securities, and especially directions
to invest in the securities of the enployer.

The Bull etin acknow edges that Section 403(a) of ERI SA does
not “elimnate the fiduciary status or duties that normally
adhere to a trustee wth responsibility over ERI SA assets,” but
that by virtue of the limted responsibilities of directed

trustees, their fiduciary duties are “significantly narrower than
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the duties generally ascribed to a discretionary trustee under
common trust principles.” The Bulletin endorses the proposition
that a directed trustee’s duty to act arises fromits know edge,
stating that a directed trustee may not follow a direction that
the trustee “knows or should know' is contrary to ERI SA or the
terms of an ERI SA pl an.

The Bulletin opines that the scope of a directed trustee’s
duty to determ ne the prudence of a particular investnment is
“significantly limted.” The Bulletin posits two situations in
whi ch the duty of prudence may be breached: where the directed
trustee has a duty to act based on possession of material non-
public information, and based on possession of publicly available
i nformation.

In circunstances where a directed trustee possesses materi al
non-public information that is necessary to evaluate the prudence
of an investnent decision,

the directed trustee, prior to following a direction

that woul d be affected by such information, has a duty

to inquire about the nanmed fiduciary’s know edge and

consideration of the information with respect to the

direction. For exanple, if a directed trustee has non-
public information indicating that a conpany’s public
financial statenents contain materi al

m srepresentations that significantly inflate the

conpany’s earnings, the trustee could not sinply follow

a direction to purchase that conpany’s stock at an
artificially inflated price.

Id. (enphasis supplied). Therefore, if a directed trustee

perfornms an internal analysis in which it concludes
that the conpany’s current financial statenments are
materially inaccurate, the directed trustee would have
an obligation to disclose this analysis to the naned
fiduciary before nmaking a determ nation whether to
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follow a direction to purchase the conpany’ s security.

The directed trustee would not have an obligation to

di scl ose reports and anal yses that are available to the

publi c.
Id. (enphasis supplied).
_ According to the Bulletin, when a directed trustee does not
possess material non-public information, it will “rarely have an
obligation under ERI SA to question the prudence of a direction to
purchase publicly traded securities at the market price solely on
the basis of publicly available information.” 1d. (enphasis
supplied). The Bulletin bases its conclusion on four well -
settled principles. First, financial markets are assuned to be
efficient, such that the prices of securities reflect al
publicly available information and known risks.?® Second, in the
case of enployer securities, the securities |aws inpose
substantial obligations and deterrence costs on the conpany, its
officers, and its accountants to state their financial records
accurately. Third, Section 404 of ERISA requires the instructing
fiduciary to adhere to a stringent standard of care. Fourth,
because stock prices “fluctuate as a matter of course, even a
steep drop in a stock’s price would not, in and of itself,
indicate that a naned fiduciary's direction to purchase or hold

such stock is inprudent and, therefore, not a proper direction.”

ld.

2 This financial theory has been endorsed and applied by
the federal courts. See, e.qg., Basic, Inc. v. Levinson, 485 U S
224, 241-45 (1988); In re WrldCom Inc. Sec. Litig., 219 F.R D
at 291.
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The Bulletin describes the “extraordi nary” circunstances in
which a directed trustee would have a duty to act on public
information as the possession of information that raises a
“serious” question regarding a conmpany’s “viability as a going
concern.” The Bulletin notes that in

limted, extraordinary circunstances, where there are
clear and conpelling public indicators, as evidenced by
an 8-K filing with the Securities and Exchange

Comm ssion (SEC), a bankruptcy filing or simlar public
indicator, that call into serious question a conpany’'s
viability as a going concern, the directed trustee may
have a duty not to follow the nanmed fiduciary’s
instruction without further inquiry.

Id. (enphasis supplied). The Bulletin enphasizes the Departnent
of Labor’s belief that

[nJot all 8-K filings regarding a conpany woul d trigger
a duty on the part of a directed trustee to question a
direction to purchase or hold securities of that
conpany. Only those relatively few 8-Ks that call into
serious question a company’s ongoing viability may
trigger a duty on the part of the directed trustee to

t ake sonme action

Id. at n.4 (enmphasis supplied). The Bulletin also stresses that
“[a] directed trustee’s actual know edge of nedia or other public
reports or anal yses that nerely speculate on the conti nued
viability of a conpany does not, in and of itself, constitute

know edge of clear and conpelling evidence concerning the conpany

sufficient to give rise to a directed trustee’s duty to act.”
Id. at n.5 (enphasis supplied).

Further clarifying the level of a conpany’'s extrene
financial distress that the Departnent of Labor believes nust

exi st before a directed trustee would have a duty to make further
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inquiry, the Bulletin distinguishes between circunstances where a
conpany enters bankruptcy with a |likelihood of a successful
restructuring, and circunstances where a conpany enters
bankruptcy with a |ikelihood of dissolving or of depriving

st ockhol ders of a recovery. It states,

[flor exanple, if a conpany filed for bankruptcy under
circunstances which nmake it unlikely that there would
be any distribution to equity-holders, or otherw se
publicly stated that it was unlikely to survive the
bankruptcy proceedings in a manner that would | eave
current equity-holders with any value, the directed
trustee woul d have an obligation to question whet her
the naned fiduciary has considered the prudence of the
di rection.

Id. (enphasis supplied). The Departnent notes, however, that
even in the case of a distressed conpany in bankruptcy, it m ght
not be inprudent for a directed trustee to follow a direction to
purchase or hold stock in that conpany: “There may be situations
in which the plan’s fiduciaries could reasonably concl ude that
the stock investnent makes sense, even for a |long-terminvestor,
in light of the proposed restructuring of the conpany’s debts or
other factors.” [1d. at n.B6.

The Departnent of Labor al so di scusses the situation where a
corporate plan fiduciary instructs the directed trustee to
purchase stock in the fiduciary’'s own conpany, and that conpany
is encountering public scrutiny fromregulatory or |aw
enforcenment agencies. It opines that the existence of an
i nvestigation does not require a directed trustee to conduct an

i ndependent assessnent of the prudence of the investnent, but
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that the existence of formal charges may. The Bulletin states
t hat

in situations where a fiduciary who is a corporate

enpl oyee gives an instruction to buy or hold stock of
his or her conmpany subsequent to the conpany, its
officers or directors, being formally charged by state
or Federal requlators with financial irreqularities,
the directed trustee, taking such facts into account,
may need to decline to follow the direction or may need
to conduct an independent assessnent of the transaction
in order to assure itself that the instruction is

consi stent with ERI SA

Id. (enphasis supplied). It warns that “[n]Jothing in the text
shoul d be read to suggest that a directed trustee would have a
hei ght ened duty whenever a regul atory body opens an investigation
of a conpany whose securities are the subject of a direction,
nerely based on the bare fact of the investigation.” 1d. at n.7.
Havi ng consi dered the prevailing | aw regarding the scope of

an ERI SA fiduciary’'s duties, see, e.qg., Inre WrldCom Inc.

ERISA Litig., 263 F. Supp. 2d at 757-58, 761-62, the statutory

i mposition of such duties only “to the extent” a person functions
as a fiduciary, 29 U S.C. 8§ 1002(21)(A), the limted discretion
all owed “directed” trustees under Section 403(a), the standard of
know edge for co-fiduciary liability contained in Section 405(a),
and the Departnent of Labor’s careful and persuasive analysis in
the Bulletin, including its thoughtful articulation of the
policies underlying its analysis, it is possible to describe the
standard that applies to trustees when they receive directions to
invest in particular securities. The choice of investnent

options remains in the hands of the naned investnent fiduciary.
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A directed trustee has no duty to investigate the wi sdom of those
choi ces or any obligation to render advice regardi ng the choi ces.
When a directed trustee receives a direction to invest plan
assets in the securities of a conpany, or when plan assets are
al ready invested in such securities, a directed trustee has a
fiduciary duty of inquiry under ERI SA when it knows or shoul d
know of reliable public information? that calls into serious
qguestion the conpany’s short-termviability as a going concern.?®
Know edge that a conmpany’s fortunes are declining does not inpose
a duty of inquiry. For instance, a directed trustee s know edge
that a conpany’s “stock price and profits were declining and that
t he conpany was undergoing a restructuring” is not sufficient to
find a breach of a fiduciary duty where the trustee continued to

invest plan funds in the conpany’ s stock as directed. Lal onde v.

* The plaintiffs do not contend that Merrill Lynch had
possessi on of non-public information regardi ng Wrl dComi s
mani pul ation of its financial statenents. This Opinion will not
further address, therefore, the paranmeters of a directed
trustee’s duty when in possession of non-public information.

* This standard differs fromthe Department of Labor’'s
opi nion as expressed in the Bulletin in two respects. First,
rat her than describing the necessary public information as “cl ear
and conpelling,” this standard requires that it be “reliable.”
This is because in addition to possessing content that raises
“serious” questions -- a requirenent that already captures the
conmpel ling nature of the content -- the information nust also
appear to be accurate and trustworthy in order to generate a
directed trustee’s duty of inquiry. Second, this standard
specifies that the tine frane at issue in assessing a conpany’s
prospects for ongoing viability is the “short-term” This
requi renent enphasi zes that public indicators nust disclose an
i mm nent col | apse, as opposed to long-termindicators that could,
for exanple, forecast a conpany’ s future obsol escence.
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Textron, Inc., 369 F.3d 1, 7 (1st Cir. 2004). See also Wight,

360 F.3d at 1098 (applying “brink of collapse” standard to
directed trustee of enployee stock ownership plan). Simlarly,
know edge of a governnent investigation of a conpany, including
an investigation into the reliability of its financial
statenents, or the filing of private |awsuits agai nst a conpany,
does not inpose a duty of inquiry. Such a duty may ari se when
formal civil or crimnal charges have been filed by governnent
bodi es, depending on the nature of the formal charges.

Applying this standard, Merrill Lynch is entitled to sumrary
judgment. The plaintiffs have not shown that there are questions
of fact as to whether reliable public information existed that
called into serious question the short-termviability of WrldCom
as a going concern. Although WrldConis financial fortunes
appeared to be declining, particularly from January to June 2002,
its decline was not generally out of step with the other |arge
conpanies in its industry. Analyst reconmendations to sel
Wor 1 dCom securities do not represent reliable information
regarding the conpany’s viability.? WrldComs April 19, 2002
revi sed earni ngs announcenent did not contain the type of
fundanment al perspective-shifting information that woul d di scl ose

t he i nmpendi ng col | apse of the conpany. That kind of information

% During this tinme, sophisticated investors including
numer ous | arge public pension plans continued to hold and
purchase m|lions of shares of W rldCom stock, and Merril
Lynch’s own nutual funds purchased mllions of WrldCom shares
from January to June 2002, at a tinme when sone believed its stock
to be underval ued.
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did not appear until June 25 at the earliest, when the conpany
made its stunning announcenent of the need to restate its
financial statenents. Although the SEC had initiated an inquiry
into WrldComin March, the SEC did not bring formal charges
agai nst Worl dCom during the C ass Period. Although the
plaintiffs have not enphasized this fact, they do refer to
Wl ker’ s stated belief on May 22 that Wrl dCom faced a 30% chance
of being sold or going bankrupt. Walker’s speculation is not
reliable public information that either event would occur, much
less reliable information that Wrl dCom woul d cease functioning
as a going concern. The plaintiffs have not shown, taking these
facts singly or together, that there is sufficient evidence to
permt a jury to find that on either March 13, or April 24, or at
any tinme before June 25, 2002, there was reliable public record
information that called into serious question WrldCom s ongoi ng
viability, rmuch less its imrnent collapse. The plaintiffs’
argunment relies excessively on wi sdom gai ned in hindsight.

The plaintiffs argue that there are material issues of fact
that must be resolved at trial for two renaining reasons: (1)
based on its experience working with WrldCom Merrill Lynch had
no reasonabl e basis to believe that WorldComwas fulfilling its
fiduciary obligation to review the prudence of the Plan’s
investnment in WirldCom and (2) a fiduciary expert retained by
the plaintiffs denonstrates that Merrill Lynch did not fulfill

its fiduciary duties.
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First, plaintiffs argue that Merrill Lynch was aware through
its working relationship with WrldComthat any significant
deci sion regarding the Plan was made with Merrill Lynch’s input,
and that Merrill Lynch had no reason to believe that Wrl dCom
ever undertook a review of the prudence of hol di ng conpany stock
in the Plan. As an initial matter, the Amended Conpl ai nt does
not allege that Merrill Lynch violated Section 405(a) by failing
to remedy another fiduciary' s breach of ERISA. Unless the
plaintiffs can show that Merrill Lynch knew or shoul d have known
that an investnment in WrldCom securities was inprudent, under
the standard set forth in this Opinion, then its understandi ng of
Wor |l dComi s performance of its fiduciary functions is beside the
poi nt ..

In any event, the plaintiffs have not shown that Merril
Lynch understood in 2002 that Wrl dCom was not review ng the
prudence of offering its enpl oyees the option of investing in
conpany securities, and have not presented sufficient evidence to
rai se questions of fact in this regard. As a directed trustee,
Merrill Lynch was under no duty, of course, to investigate the
manner in which WrldCom adm ni stered the Plan, and had no duty
to inquire whether WrldCom was undertaki ng prudence reviews of
the Plan’s holdings. The undisputed evidence is that Merril
Lynch provi ded copi ous anounts of financial data to Wrl dCom Pl an
officials, and plaintiffs have provided no reason why Merril
Lynch shoul d have assuned that Wbrl dCom officials ignored that

data. In addition, Merrill Lynch fielded pointed questions from

57



Worl dCom in 2002 about post-Enron conpliance issues and the

wi sdom of hol di ng conpany stock in 401(k) plans. The undi sputed
record in this regard does not present questions of fact -- from
the perspective of the information available to Merrill Lynch --
regardi ng Worl dComis review during this critical period of the
prudence of hol ding conpany stock in the Plan. Although there is
a question of fact as to whether WrldComhad a formal, witten

i nvestnent policy during the dass Period,? the issue is
imaterial. Even assuming no investnent policy existed, which
woul d violate a termof the Plan, and assum ng Merrill Lynch was
aware that no policy existed, there is no evidence that Merril
Lynch’s knowl edge that there was no formal investnment policy also
led Merrill Lynch to understand that W rl dCom was not review ng

t he prudence of offering conpany stock through the Plan in the
first half of 2002.

Second, through the use of the expert testinony of Lucian
Morrison, the plaintiffs seek to prove that Merrill Lynch’'s
fiduciary duties obligated it to take several actions which it
failed to take with respect to WrldConis stock and MCl tracking
stock. The report never contends that the publicly avail able
i nformati on regardi ng Wrl dCom before June 25, 2002 was

sufficient to raise serious doubts about the conpany’ s ongoi ng

> For exanple, MIller testified that she was unaware of a
Wor | dCom i nvest nent policy during the C ass Period, and Eckert
suggested the devel opnent of such a policy, but in January 2002,
Di xon questioned whet her “Wrl dConis investnment policy couldn’t
use sone brushing up.”
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viability. The report does not provide analytical support for
the milepost dates it sets as the trigger dates for directed
trustee action, other than to refer in general terms to the
professional judgment of the author. Ultimately, nothing
contained in the expert report raises a material and disputea
igsue of fact that would require resolution by a factfinder.

In sum, the plaintiffs have not shown that this is one of
those rare cases in which a directed trustee had a duty under
ERISA to investigate whether the continued investment of Plan
assets in company stock was imprudent. The publicly available
information regarding WorldCom did not create at any time before
June 25, 2002, a reliable picture of serious concerns regarding

the short-term viability of WorldCom.

CONCLUSION
Merrill Lynch’s summary judgment motion is granted. The
plaintiffs’ moticn for partial summary judgment is denied as
moot.
SO ORDERED:

Dated: New York, New York
February 1, 2005

Ao 0L

DHEHNISE COTE
United States District Judge
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